OPEN MARKET TRADI NG RULE for QZONE SMOG PRECURSORS
July 26, 1995

RULE COVMPONENTS SUMVARY

The following is a summary of the key conponents of the
nodel Open Market Trading Rule (OMIR). The rule was signed by
the Adm nistrator on July 26, 1995. The Agency will all ow
States that adopt this rule as witten to receive automatic
Agency approval of the SIP revision that contains this rule.
The Agency recognizes that individual States may wish to
nodi fy the nodel OMIR based upon their uni que circunstances,
and intends to explain in the preanble to the nodel rule which
speci fic nodifications can be accommobdat ed wi t hout under goi ng
| engt hy EPA review.

DER Gener ati on

Di screte em ssion reductions (DERs) are denom nated in
tons of em ssions reduced. The amount of DERs are detern ned
retrospectively and generally cal cul ated as the change in
emssion rate tinmes the activity level during the discrete
period during which the reductions were nade.

Ceneration baseline is the |ower of a source's actual or
al | onabl e em ssions rate, based on the nost stringent of all
applicable State or Federal requirenents. Sources |ocated in
areas with approved attai nment denonstrations based on
sources’ allowabl e em ssions nay be able to use their
al | onabl e em ssions rate as the baseline.

In determ ning the anount of DERs generated, sources
shal |l ensure that the DER estinmates derived from nonitoring
and quantification nethods appropriately reflect uncertainties
in these nethods. The EPA will provide general guidance on
est abl i shing such net hods.

Generator nmust file a "Notice and Certification of DER
Ceneration” no |ater than 90 days after the date a DER
generation activity is conpleted, or no later than 1 year
after the date the DER generati on commenced, whichever is
sooner. This notice contains basic information on the



reductions made, quantification nethods, nonitoring, baseline,
etc., and nmust be supported by verifiable records. The notice
nmust include a certification under penalty of law as to the
accuracy of the information.

Ceneration can begin on or after the date that begins the
1995 ozone season for the area that adopts the rule.

To ensure consistency with various provisions of the
Clean Air Act and existing EPA policies, creditable reductions
cannot be generated by the foll ow ng actions:

- shut downs and production curtail nments

- illegal activity or cessation of illegal activity
- reductions by sources who have been granted RACT
variances to |levels that still exceed otherw se

appl i cabl e RACT

- reductions already relied on in the SIP for
reasonabl e further progress requirenents,
attai nnment, or to neet any other requirenent of
Title Il (nobile sources), Title IV (acid rain), or
Federal air toxics standards.

DER Tr ansf er/ Purchase

The nodel OMIR does not place restrictions on who can own
or hol d DERs.

The nodel OMIR does not require government notification
or tracking of DER ownership transactions.

DER Use
The user source nmust own DERs prior to use.

At | east 30 days prior to use, the user source rmnust
submt a "Notice of Intent to Use DERS" to their State. |If
the intended use period is |longer than 1 year, then this
notice nust be filed annually. This notice nust specify
specific DERs the source intends to use, and nust contain a
copy of the relevant "Notice(s) and Certification(s) of DER
Generation”. The notice nust al so contain docunentation of
the user sources' estimte of DERs needed for conpliance,

i ncluding informati on on quantification nmethods, nonitoring,
basel ine, etc.



In conjunction with otherw se applicable conpliance
reporting requirenments, but no | ess frequently than once every
12 nonths, the user source nmust submt a "Notice and
Certification of DER Use" to the State. This notice nust
contain information on the actual anount of DERs used for
conpl i ance, including quantification nethods, nonitoring,
baseline, etc., and must be supported by verifiable records.
The notice nust include a certification under penalty of |aw
as to the accuracy of the information.

In determ ning the anount by which actual em ssions will
exceed conpliance requirenents, users shall ensure that the
DER estimates derived fromnonitoring and quantification
nmet hods appropriately reflect uncertainties in these nethods.
The EPA will provide general guidance on establishing such
nmet hods.

At the time of use, DER users shall permanently retire 10
percent of all DERs dedicated to a specific conpliance
requirement. That is, the anobunt of DERs required to
denonstrate conpliance equals the source’s cal cul ated need
di vi ded by 0.9.

DERs may generally be used for any purpose not
specifically excluded in the rule. Such uses nmay include, but
are not limted to the foll ow ng:

- RACT conpl i ance

- Substitute for source-specific RACT variances

- Conpl i ance insurance nmargin to cover uncertainties

in the value of DERs or variations in process
em ssions or control device efficiency

- Cover em ssions from occasional snall-scal e research

and devel opnent activities

- NSR of fset pool held by States as an incentive for

econom ¢ devel opnent

- As part of a nonconpliance settlenent to help

conpensate the environnment for past violations.

To ensure consistency with various provisions of the
Clean Air Act or existing EPA policies, the nodel OMIR does
not authorize the foll ow ng uses:

- Use of VOC DERs generated outside the sane

nonattai nment area unl ess an appropriate finding is
made to justify an alternate approach

- Use of NOx DERs generated outside the sane nodeling
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domai n unl ess an appropriate finding is nmade to
justify an alternate approach

Use of DERs to nmeet NSPS, MACT, BACT, LAER, various
Title Il nobile source requirenents, and Title IV
acid rain requirenents

Use of DER s to neet national VOC regul ati ons under
8183 of the Act

Use of DERs for netting or other means to avoid NSR
requirenments

Use of DERs for NSR offsets unless the source
accepts for the life of the source a Federally
enforceabl e requirenent in the preconstruction
permt to own, prior to the start of any year, an
anount of DERs sufficient to cover 1 year of
anticipated future em ssions

Use of DERs during an ozone season that were
generated during a non-ozone season

State and EPA Responsibilities

State nust file all notices/certifications submtted by
generator and user sources with the source's operating permt
(if applicable), and make them avail abl e for public review

State nust "track" DER generation and use activity and
use the information in future program eval uati ons.

State can revi ew DER generation and use activities at any

tine.

State nust review and approve individual source
conpliance. The timng of such approval is not specified in

t he nodel

OMIR, but coul d be before, during, or after DER use.

State nust evaluate the open trading program at | east
once every 3 years and report to EPA on any effects of the
program on reasonabl e further progress requirenents and
attai nment denonstrations.

State nust consider inplenenting special contingencies in
the event the open market trading programis found to have
detrimental effects.

EPA will conpile information from States’ triennial



program eval uati ons and use the information in considering
revisions to the nodel OMIR

State can work with the EPA and industry to devel op DER
guantification protocols.

Enf orcenent and Penalties

Cenerator certifications are subject to civil and
crimnal liability under Section 113 of the Cean Air Act.

DER users are strictly |liable under Section 113 for
conpliance with applicable standards through use of DERs; it
shall not be a defense for conpliance, violations, and
penalties that the user relied on the generator's DERs in good
faith.

User violations include use of invalid DERs, DER
shortfall, inadequate recordkeeping, and false certifications.

User viol ation days cal cul ated as consecutive days with a
DER shortfall after taking into account DERs used on a
consecutive day basis.

Viol ations are subject to maxi num penalty of $25, 000 per

day per violation with civil liability and crimnal penalties
as provided for in the CAA and interpreted by policies witten
by the EPA. These policies will allow for |eniency in cases

i nvol ving good faith conpliance efforts.

EPA wi |l periodically audit conpliance achieved by
sources using DERs, and will use this information to provide
gui dance to States on effectively inplenmenting the OMIR

EPA retains authority to review any and all State

conpl i ance determ nati ons and take appropriate action, based
on its review

DER Quantification Protocols

To provide a | evel of certainty to generators and users,
EPA plans to work with States, industry and the public to
approve DER quantification protocols for sone industries, and



to devel op protocols for certain types of nobile source DER
generation activities. The EPA will also issue guidance on
devel opi ng acceptabl e quantification protocols for use in open
mar ket trading programs. |In general, protocols nust contain
nmet hods that are credible, workable, enforceable, and
replicable.

Because of concerns related to the Federa
enforceability of the quantification of DERs, EPA is proposing
and taking comment on two alternative ways of dealing wth
this issue. The two options are:

Option 1. A generator or user source must either use an
EPA- approved protocol or devel op and use their
own protocol as long as it is consistent with
t he EPA gui dance on accept abl e protocol s.

OQption 2. A generator or user source nust use an existing
EPA- approved protocol for their type of source,
nmust obtain preapproval fromEPA to nodify an
exi sting EPA-approved protocol for their type of
source, or develop and use their own protocol if
no EPA-approved protocol exists for their type
of source, as long as it is consistent with the
EPA gui dance on acceptabl e protocols.

M scel | aneous Provi si ons

Generator and user sources are required to actively
provide all notices and supporting data required by this rule
to the public in a nmanner consistent with the State's public
availability laws and the requirenents of section 114 of the
CAA (i.e., emssions informati on cannot be confidential).

Sources subject to reporting toxic chem cal rel eases
under the Community Right-to-Know |l aws nust include in their
State notices the estimted anount of hazardous air pollutant
em ssions resulting from DER generation or use activity.

DERs are a limted authorization to emt and do not
constitute a property right.

DERs have an infinite life.



